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4) Johannes Ehrentraud, et al. “Fintech and payments: regulating digital payment

services and e-money”, "FSI Insights on policy implementation; No 33, BIS
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A WA ol 7FE o i sk =, AApstHEg At S8 3l
© IEAF 250 HA3|AL 0-4 o= 7 E o ItHEMD A7z Al
} 5l PSD211) Al10% Al13h).12) @222 weleh ddad s AFAn =
ol &4 B HetE]=a Aaoﬂ W o] HPSD2 A5)E FaL 7|
Al AMFES st dow, AAE AEe fYeddsA
(European Banking Authority, EBA)°] 7}o]=g}Ql L&

(Regulatory technical standards) 52 &3l A3t=s At JATHPSD2
A95z)

2L ook

e

(3) g=

P BHIAIE o] EU AAH A H2E vk ste] 2011 A #ps}
¥ 7+# (The Electronic Money Regulation 2011, EMR 2011)& #| A 3l%3 1L
AAE & 8L FaEstH & AN ApstH 7] el e AETde
wel Hg e 7sh, ARSATS we § O AL 23
Aztel el atAY 1ol 7h)star kAl FApsfof gtk A
A=l ol EMD2¢} s dstoh(A21x Al1g 2 A28, iyl @
OXA] ga AESHF BeE 1o A3str] 96 qu}ﬁ}ﬁﬂﬂﬂ
of Tt ol FFeE AEZHFd dgte] oldldAY dgE +4E

M
A

o o E
KK

> 4> s fo

=

CHAZLE A4
w4 B 5o A

y T
= aARE] B4 e kA 9S Hasgs] 8 S

facs

11) Payment Services Directive 2, Directive (EU) 2015/2366
12) PSD2 A|114Z9l &= PSD(Directive 2007/64/EC)ell th &t E’_% #z+= PSD2 ¥ 3 2(Annex
e x& 3Farste] psD29 g x3bol tigh 2= gjojof drha A we] Jrh
145}*1 EMD2 Al7z2] PSD2 A|9z=el st Fzx=& o)A PSD2 A0zl gk Fx2
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15) FCA, “Finalised guidance, Coronavirus and safeguarding customers’ funds:
additional guidance for payment and e-money firms”, 2020.

16) FCA, “Changes to the SCA-RTS and to the guidance in 'Payment Services and
Electronic Money - Our Approach’ and the Perimeter Guidance Manual”, CP21/3,
2021, a1,

17) FCA, “Dear CEO Letter : ensure your customers understand how their money
is protected”, 2021.
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HM Treasury, EXPLANATORY MEMORANDUM TO THE PAYMENT AND
ELECTRONIC MONEY INSTITUTION INSOLVENCY REGULATIONS 2021,
p.3. Policy Backgroud. (“However, there is evidence that the existing insolvency
process for payment and electronic money institutions is suboptimal with regards
to consumers. Recent administration cases involving payment and electronic
money institutions have taken years to resolve in some cases, with customers
left without access to their money for prolonged periods and receiving reduced
monies after the cost of distribution.”) ©]= HM Treasury, “Insolvency changes
for payment and electronic money institutions: response to consultation”, 2021. p.3.
1.7.¢] W& 54 Aot

20) ©] F 370] 2018 o] ol Alz2+E Q).

21) HM Treasury, “Insolvency changes for payment and electronic money institutions:
consultation”, 2020. p.2. L.
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3) Awaae 24 dad vdg AFFdez 3
A47z0) o)A gareaPo] Lasl= 459 A Het 652 F3E 9usiy, udT X
TS AFol A (dF), of X, Ag7lE Sol A AgvtE, AEFIE,
AEYINE T AF7Ee dFoln, g, a9 AFAAAE, , 2014
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. 2, ARAAA TR dalA e dEud

32) Awrey, Dan, “Bad Money”, "Cornell Law Review, Cornell Legal Studies Research
Paper; No. 20-38. 2020. p. 25-26.

33) Awrey, Dan, ¥1¢] &, p. 3-4, p.27-28.

34) Awrey, Dan, 919 2, p. 4

35) Awrey, Dan, $19] &, p. 29-33. A&A, "T23lHAEZ(AH3A), , 2019, p.16-19.

36) Awrey, Dan, §12 &, p. 4.
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FA2R AL ANE FoT 9B B

3. WRIXIZAMHIA olg B F2 Aol e EMNZ o

TR SR HAsto]of sEAWH(R A3T6x) A ]le] G

A% ARAAAFEE Jute] ARsFon FAATE oldarlm el
B A% e alF Al ke Aol Aol W A AFE ol
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37) Johannes Ehrentraud, et al. &< =, p.17.
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ne ) AAZF 7H

of gt} FH <, F 454 1Al (Rule-based Regulation

i olE S&at7] 98 A= T4 1A A Al (Principle-based
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ghA], o] &2t BEE 9Ig F7HAQl YA Y-S HaAsaA o] &A B
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o] A o]Fojd Hart vk & oAM= G Aol e SAA A
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o] g 3 317} sk}
42) AEA, “DHAFATAY YL 9 FLHoA ARAGE A7) AH Do
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2014.06. p.57.

44) A& 99 F, pHo-62.

4s5) o|Qt Wd o] AAA Aofo]Z¥ AHe U SeAdTE= AT, “H=oll Ao BAA
Aol 2", TAAHRAT, , A32W A4Z, 2016, WL, “AFFEE ] TA w3
AMZ2E o]l&rnd” r%—"o“x‘igh A6 A2%, 2014. &

46) Ian R. Macneil, "The New Social Contract 4; (1980). Ian R. Macneil, “Relational
Contract Theory : Challenges and Queries”, "Northwestern University Law
Review , Spring 2000 (94 Nw. U. L. Rev. 877) p.878% 4 A <1&
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32l ASIRA T AR} Aloke] Faelst ofe Ab Aok o8
WA 1A 0149, A oAtk e P07k ol E ALk Aok v
o] $70] ol Fol 7% Frk50)

(2) d=2| Yam Seng v. International Trade Corporation £t

Gl A= 20139 Leggatt A7 A5 714 AlckaAl= ‘wAA A
oF o m Al Ak BAalRpell Al Aloke] oS flEl s FH ok = HAA
A3 a o F(implied duty of good faith)7} 2Aths= AA(Yam Seng v.
Internaonal Trade Corporation, ©]3} “Yam Seng 2H#)50)-& Wj2]WHA 74
2 Aloke] A G ool wE Ao A o FTF FAH o ® Aokl U EE] o
A= AMd S Agom AU FxollAds L&Ak, AnjApA o Al

HEAA ] deiA = Aedd -4~r(duty of good faith)7}
AAH I ARo oldd 5 HEAAE AQstays d= APy 4

/‘\l [}

= AAEA o IS 22y ‘Yam

48) W& <kl 2

49) W& el 2, pbh.

50) W&k <kl = phb.

51) International Trade Corporation(ITC)ﬂ- Yam SengolAl 54 % d(certain
distribution rights)& Fos WA~ FUolE= Bd=o] &5 DA 2 7|E}
AH-EF digk ofAJo} 427 A HAA -5 Al A-bE Aleloltt. Ak #AA 9
y}ek o] % Yam Seng> AloFS dA|Etar = Holl A5 A|7]18HA ITC/F AR
So] M2E Aol A Z(in good faith) gk A O]E}L AEA Q1 27 (implied term)<
Aok 38k Yam Seng ITC7F Yam Sengol Al A3l FRE AlFsta £5
Acko] ALEE A G Ul AoA WAAE dAw 7PART B AujrtA o=
A3ALe] |5 Bt oA Ao o FE e H S T8 oldl dist
o BEAAQl Alega o FTt Ak ol T wf A AT o5 EgeE
olf & ITC7} Yam Seng#¢] AloFS o] stz HA oA FA A d53hA erskeh
= A S 2AZ Yam Seng? ITCeol thgk EalnjAd A +& 208349 t) England
and Wales High Court (Queen’s Bench Division) Decisions, Yam Seng PTE Ltd
v International Trade Corporation Ltd [2013] EWHC 111 (QB).

52) ololl wel Al A= = Al o] dubEQl Alej g o] §(general duty of good
faith)e] =98 A= AL u|dAstda duzel AejAga o= sty 2
HYo] 45402 A4S Fofsrte T3] A7IH7I % gF3th. Zeller, Bruno.
"Good Faith - Is It a Contractual Obligation.” "Bond Law Review , vol. 15, no.
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21 Alejg A o
—Ur(implied duty of good faith)7} AleF ARl 71221 o] (default
duty) 2 EAeks s ovlshs Aoz siMd = e e sk H
L5 Hstal &= Aolthse) = A Aok AA Al BE Ak
237 T ARS 41 e FEH AHreader) & 7| o2 12%
ENED
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AL Felol vigo] B B
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o] s AY(go without saying)

2, 2003.

53) & Hell A= TA A A ko
CECIRNEE I IME S
QT AL Exoa 3l
Wl 2] Aok Zalxlo]= Aok A7) (long term) %7 (distribution) 7] 2F
At England and Wales High Court (Queen’s Bench Division) Decisions, Yam
Seng PTE Ltd v International Trade Corporation Ltd [2013] EWHC 111 (QB)

54) Robertson, Elizabeth, "Yam Seng v International Trade Corporation — An Interim
Report on the Implied Duty of Good Faith.” "Manchester Review of Law, Crime
and Ethics; , Vol4, 2015. p.142.

55) Robertson, Elizabeth, 919 &, p.142-143.

56) 71 o JEA A= A o)k BAHO R 7hake] o]Q g Tk Aok BA}
2ol QA X sk er] wjRe] AukH oz Gl upet gy o]y F8
2 F givte 4ol AujA ol 7] wWiEolt). o] Walford v. Miles el 4 Lord
Ackner7} 253 W&o]t}. “. .the concept of a duty to carry on negotiations in
good faith is inherently repugnant to the adversarial position of the parties when
involved in negotiations. Each party to the negotiations is entitled to pursue his
(or her) own interest, so long as he avoids making misrepresentations.” House
of Lords, Walford v. Miles, [1992] 2 AC 128.

4
ol
ol
8
oft
>~
Rl
2
L
o
N
22
&
X
]
-
=g
o
rlr
X
12
o



Hl| =Y 2~ 587 (business efficacy)oll F83attha 1173 7 RS Ao=
FAETHE FEAAR] o7t Akl XFEHAT B 7 A= G
At Y=, ol 93 Q17g of Fol gt

(3) ¥=2| Bates v. Post Office Ea

‘Yam Seng #Haloll A A& Awd FAAA AejAda o9 7ol
o] s SyE At Eﬂ oAfiths He agste], 5 AdE
EAIA QL Ao o] -
Beds Ayl 9
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oF 55090 AE T

o ofw

Lo

Q.
.
w2
Emw

}2~E](Sub—postmaster) 7} $-A=ro] =13

57) United Kingdom Supreme Court, Marks and Spencer plc v BNP Paribas Securities
Services Trust Company (Jersey) Ltd & Anor (Rev 1) [2015] UKSC 72 (2 December
2015). H]Z2Y 2~ &84 Hl 2~ E(business efficacy test): FA]1 2 ¢l 9] W& (implied
terms)©] 1o FAH T AAHoR Aol ou|rt §le= Aol HHslo]op Skt
= 97 AdHd dF ez #EE Fe g Heold

58) Acer Investment Management Ltd & Anor v. The Mansion Group Ltd Z# oA =
o = %q o e )\1-047(4 7;”01:01] :,1_}\]7(401 A]AA—]/J °]T7]' 7;”0]: D]/\]_;(]_o] o]_,_i
EAetA Feve HE ‘:P*] g gletth & dEHlE SHEEFAEAHIFA)
TEAES FESE 7192 Acer FAE80] H E"LI S WHEo] #3lE Mansion
2% #= dudaAders AE ]'}\)\\— o], Acer FAREE&Fo] vl5=g Al7]ef
Mansion 23 HE4E3 ZAABA e EdEo] A= AujjaA LS 48t
jr“ﬂa Aol ARl 4 4‘3“ o] F-5 §ukek ANA EAE Akgtolth MansionZ:

2 Acer7} Al19)d 2 o] F-5 QbR TAA] Acer/F Q1024 2o FE H
O}‘ﬂ olg gk AlQlo o= A gFx x3HEAT= H FAIE Aleke] Yam

seng dellol AFE BAH Ak A= HE FASHASG 2 HLeL
Mansion ﬁ94 T WolsolA otk M2 AR A Y3 A4S Ede
Mansion 9] F742 ZAAES] BA 8 FH A D3 Ak HAIA Z74°ﬂ HES

SHA] @& ASZA AcerZt 2119 FE FHeteE A ettty & 4 vt
stttk ek MY AR AAE THAEA F FARES] Al ofo] wiEFA QD A <ol
ol L, F7|zke] Al&A Ak o om AAEA] FAd o3 AFHAE TR
o 5 A AAY] A e o]Edte] FFe 5dS AEY dAE gldvha AdE
WA olE ErjE opagie] B HAIHS A4 9%k £gH o] 9 ofA7}
glom, #AA Az dFstx] =vhal skt England and Wales High Court
(Queen’s Bench Division) Decisions, Acer Investment Management Ltd & Anor
v The Manset Group Ltd [2014] EWHC 3011 (QB)

59) Li, Claire. "To Have Faith in the Concept of Good Faith?”, Singapore Comparative
Law Review , 2021, p.189-190.
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At =73 Jdias A (Bates v.  Post Office, ©]3} Post Office @k
#)oll A Fraser WAL= Oéj_f }ojwl Aleko] TAA Aol |Fs=AE
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Atk ole] mEw 1 %(ﬂ' 3
S| e Ae=® de
o) okl ALEAS] B4
A Alefe]l =i GHE Adoldbe A FRlekAThe0 ofg-ef Aok
of #AG of Foll gk FehS Alope] WAIA Rl A ERE ofy]e} et u}
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,ojm Aokl wAH Aok

CE 3) Fraser TALZ} ®MAISH A Htol &Y

“H ko] Ale|AMAl 9|
A2 GARRIE0] &

1 TAH =0 ZetE|ojM= ¢t Eo’
2.

3. “':U\WE: 712fet 2ot —.%% = 3F s" Pﬂ Hof_._xfo}o4o|:c>+:}
4 S
5
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6. ‘“SAXIES  MZEo| CHst AE|e}
relationship)of] Z&t=|= AlZ| 2! SHAl

7. SN A2 MZ0]| CHSE AlZ|, &AL
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=

J
r

S ZEX|pE  AlQIEBH|(fiduciary

i)
rir
i)
|1
i)

ZAM(loyalty)ofl CiSt 7|CHE 7|HIe2 =

2 TFE2 &5, ¥H, o= Jt=st HuE Zslsict
8. “AtAAF ZE0]| CHSE L4t SIARRNEEE 2k SEALR) S| AEESH FXPF ERYSIC) A
eSSt SXh= 40| met AlEs A S=21(substantial financial commitment) 2= EC}

Aal5| MRl 4 9t
"SARE T7fe] BiERO| ERIE & YUCH
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60) England and Wales High Court (Queen’s Bench Division) Decisions, Bates & Ors
v Post Office Ltd ((No.3) "Common Issues”) [2019] EWHC 606 (QB), para 705.
61) England and Wales High Court (Queen’s Bench Division) Decisions, Bates & Ors
v Post Office Ltd ((No.3) "Common Issues”) [2019] EWHC 606 (QB), para 725.
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(1) AlolzkA|(fiduciary relationship) 2t Alele|2(Fiduciary duty)2| 7H=

A1 A (fiduciary law) ok A gk 82} 5 g8 Q1 Tamar Frankel
el wEW “AQIEANY S e ARl AEE vtE o R sk BAE rAIsH
= MoEA WA A AleS ARRetal HSHES =Y T U=
Ag FAoRE S Fgedgitt 20 AA= Q%
et AR Aitelv Agke] e, Ex= ekl o
=] 5

@ 9
QA SO R E s Tk ojeld AlwAE $etel

o

rir
)
N
)
)

62) B A 9 Sub-postmasters AT AES gAY} distEn At
THE FAsta, AF 9 A8 ey e= ’%%}?—& MRS FAJstAtteE 4, AH]
2 A&y ##E 3 Sub—postmaster?] Gsto] AF Al AFHAE Fo] 1L ] of 3}
(e}

AR EA4E 7HA 3 e A, AEe A BE —[—xﬂ:-? #H Zsol -é’“ﬂo] A%
o A Sol AR AAEHAY. ZAAH T =A = England and Wales High Court
(Queen’s Bench Division) Decisions, Bates & Ors v Post Office Ltd ((No.3)
“Common Issues”) [2019] EWHC 606 (QB), para 702-768.

o] /\}Zﬂ"ﬂ’ﬂ FA TS FAARL Ao g A o] F7t o S e o= AFH A Est
7] 918 s 7Z AuA] eFerha £ Fraser $AE FA14Q1 Al A
o F = “GARtEo] e Hola FA S AlEEC 9 APHom wolsAqdd 4
e s AAB ok st S ou"E ], BEs] FAAE ] A A F oF stk
ZAS sl Aol ofy = O]%i -2 =re] FA8 Wolso]A %%E}. England
and Wales High Court (Queen’s Bench Division) Decisions, Bates & Ors v Post
Office Ltd ((No.3) "Common Issues”) [2019] EWHC 606 (QB), para 711.
Tamar Frankel, “FIDUCIARY LAW IN THE TWENTY-FIRST CENTURY”,
"Boston University Law Review; , Vol.91. 2011. p.1291.

Richard S. Whitt, “OLD SCHOOL GOES ONLINE: EXPLORING FIDUCIARY
OBLIGATIONS OF LOYALTY AND CARE IN THE DIGITAL PLATFORMS

63
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AHentrustor) 2} F=EFAH(fiduciary) Abolol] &) 3}h= H]EH%
of & Fa o, AuAet FEAF e A3 o] 9
o] WAsk= A AN EE Folxb e o] s T ¥
A& 8760 (duty of loyalty)she= o2 olafEd = QUTh

(2) ZHAIH Alefo| 2ot 2lelo|F o|22 wAE 74 Eed
=

AT FAR WERATIY GFF WEoE BT S
S el gl Aol 5469 2a itk HelA] BAE Aokol
£ 209 F o] 3} A Zele] EATE WA, T BATAZ A
oFo] obdl A 1 AAZ whehRE W3k F YL BEF FYEL 2
F3 97 9 Aom wehrwA 1A Aokeld oA @%
dol Al AbEle] Bge wAS Fae10l © AW olEelehs Mol
FARSICE R, ARG Qo] Aol WS F i wE 3ol ofs
FHATE FAF O ofHA WS Aok H=AE Aol mE Folshs
o Bobsetn, SgAs SEAT At B Bl MER 4eA Ge 3
ol ahe] 2919 TAH W TN EO R AESEA PAR 1
o ot 5 WEWAL WES vt due Faas A, 4 we
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.
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ERA”, "TSANTA CLARA HIGH TECH. L.J., , Vol 36. 2019. p.13.

66) Richard S. Whitt, &9 &. p.13.

67) A, “Allolfro] o5l A whdol Bk Aw”, TAEAT, A3E A1s, 2021.06.
D.28.

68) A4, 919 2, ps.
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a1 3tk o] % LAC Minerals Ltd. v. International Corona Resources
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2 Aol Ao fiyke] #hek A= o]oj A= AL ol HE A A
st 7]E Ao o] vhA] g ERIE AT o 9F e A W&
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69) WA Fo] o F(duty of care)®t F4 2] F-(duty of loyalty), TAIA Aol A3}

£ RAH A4 oo ARl RE QA el 9% walel Qe
S v Eo) A AQLS o] Fol 9, FA R, A R} BEF EoH

Ao B Tk olAbe) A1ele) Poh welgh o] walyelol he Al Bl
2 AAE, “olabe] o Fol kvl AW BAX, AL, A28 A4
&, 2021 olel ¥ v gelgel st 2o sk A FE SEAYel wek w A

o] Wagdo]l AeEa Teko] 2L Yri= v FH S ZE Gregory, William A.,
“The Fiduciary Duty of Care: A Perversion of Words”, "Akron Law Review; Vol. 38.
Iss. 1, Article 6. 2005

70) Girardet v. Crease & Co. (1987) 11 B.CLR. (2d) 361, 362., England and Wales
Court of Appeal, Mothew v. Bristol & West Building Society, [1996] EWCA Civ
533. A AIQ1-&

71) LAC Minerals Ltd. v International Corona Ltd. (1989) 61 DLR, England and Wales
Court of Appeal, Mothew v. Bristol & West Building Society, [1996] EWCA Civ
533.91 A1 Al Q&

72) England and Wales Court of Appeal, Mothew v. Bristol & West Building Society,
[1996] EWCA Civ 533.
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A
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H
S| o] o] F-(duty of care) 9
Hkh A9l o] H(fiduciary duty) $IWHESAolF $vh S eks] st 9l
o} o]} U wWeto| A BAH AfoM EEEE FAZ Alojala o

oF ARIFAA NN EEFHE AT e FEEtE HAS & F Atk oe
ol

58 5 9 B9 Es AdwAe s
RE mEd Qe B9 THAE A7k EAT Sl gk
SpARL, oleldk RO <lshel WA 3k WEWA HH Bud

A AR AL A7k A =7
A Aol s A7} gl He A
& oot Al 19 Ol: @t} eale ARzt EAse Ao 9
A ASolE a3 AAWA Ae] 7127w Aloke] £ m 611
T sl BAH Aoke] 5AE F53

Al sEstE A drkeAl ds Ak
4. BAH Aefolg2 R Aele|F o2 HE Jisd

(1) ZHAIH Alefolge| ME 7tasd HE

73) Tdl9] 97L& b3 ) “Such ‘relational’ contracts involve trust and confidence
but of a different kind from that involved in fiduciary relationships. The trust is
not in the loyal subordination by one party of its own interests to those of another.
It is trust that the other party will act with integrity and in a spirit of cooperation.
The legitimate expectations which the law should protect in relationships of this
kind are embodied in the normative standard of good faith.” England and Wales
High Court (Queen’s Bench Division) Decisions, Bates & Ors v Post Office Ltd
((No.3) "Common Issues”) [2019] EWHC 606 (QB), para 705
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[Abstract]

Legal Issues on Enhancing Electronic Payment

Services Consumer Protection

Kim Pil Soo
(Manager, Korea Financial Telecommunications & Clearings
Institute)

Easy money transfer services based on e-money have experienced
tremendous growth. They are playing a key role in the small amount
payment, and their growth i1s led by fintech companies. Electronic
payment methods issued by non-bank payment service providers, such
as fintech companies, have become at the center of innovation in
payment systems, but there are some gaps in existing regulation since
the Electronic Financial Transactions Act, which regulates them, has not
been revised appropriately. For these reasons, legal issues arise regarding
the protection of consumers of electronic payment services that were not
previously predicted, and improving legislation has emerged as an
important task. Focusing on the need to enhance the protection of
customer funds and the need to strengthen the obligation to provide
information and explain important matters related to the use of electronic
payment services, this article examined problems of the existing
regulatory framework of e-money in Korea and sought regulatory
approaches. In particular, this article emphasized that it is necessary to
consider theoretical grounds suitable for the regulatory response

regarding the revision of the Electronic Financial Transactions Act to
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strengthen the protection of users based on analysis of the characteristics
and structure of electronic payment service contracts. For this reason,
this article examined the relational contract theory that emerged to
overcome the Ilimitations of classical contract theory which has
limitations in addressing specialized and complex legal relations, and also
reviewed the applicability and limitation of this theory to e—-money
contract. As a theoretical basis for constructing the legal principle for
safeguarding customer funds, it was explored that the legal relationship
between e-money issuers and users constitutes a fiduciary relationship,
and sought a better regulatory framework to protect consumers of
electronic payment services based on the fiduciary duty of electronic
payment service provider including e-money issuer. Adding a general
provision on the fiduciary duty of payment service providers to the
Electronic Financial Transactions Act could be a turning point in
overcoming the limitations of the existing regulatory framework and
enhancing the electronic payment service consumer protection. Also,
relational contract theory and fiduciary law principles could provide the
theoretical basis necessary to develop the principle-based regulatory
approach about enhancing the electronic payment service consumer

protection.

ZFH 01(Keywords) : AAFA] 34 9] 2~(Electronic Payment Services), ©]-&4} ¥ & (Consumer
Protection), Axte8-7] @5 (Electronic Financial Transactions Act), $71%] 7 ¢ko] &
(Relational Contract Theory), 21913Al(Fiduciary Relationship), 419125 (Fiduciary
Duty), AEAAAFHE-money), JFH%F(Easy Money Transfer Services), 587

A (Financial Regulation)
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[Abstract]

Zur offentlich-rechtlichen Regulierungsmodell der

digitalen Plattform

- Digitale Plattform als Daseinsvorsorge -

Prof. Dr. jur. Inkook Kay
(Korea University, Graduate School of Public Administration)

Until now, digital platform service regulation has been enforced by
competition law, and it will continue to be based on the modernized
competition law as the main basis. With the digital transformation, the
convergence of industrial fields occurs, and the role of digital platforms is
expected to become important. Therefore, it is necessary to understand
the digital platform service from the point of view of public law. In this
study, the digital platform service is identified as the basic
infrastructure of the digital era, and it is legally projected on the
concept of Daseinsvorsorge, and it is again viewed as a digital
Daseinsvorsorge service and a model of regulation is sought.
According to the development of the Daseinsvorsorge theory, the
provision of the service can be done by private actors, the application
of competition law is not excluded in principle. But public law is
required at the point where it is in conflict with the original purpose
of the competition law.; And from that point, the sectorspecific
regulation found today, namely, regulatory law(Regulierungsrecht). In
accordance with the development of these discussions, an appropriate
method as a public law regulatory model for digital platform services

was found in the regulatory law(Regulierungsrecht) with the
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background of the Guaranteed State Theory(Gewihrleistungsstaat). In
particular, the legislative structure of the purpose combination of
regulatory laws to pursue a specific common good purpose in the
relevant area while maintaining effective competition in the digital
platform service, a private business model, serves as a starting point
for future public law regulation of digital platform services. When
the situation in which the common good purpose shown in the digital
platform is no longer pursued through the guarantee of effective
competition intensifies, and the nature of the services provided by the
platform and the general recognition that the digital platform itself is
a basic supply considering survival, the regulatory law model Public

law regulation may be initiated.

ZFH|o(Keywords) : T] A& Z 203 (Digitale Plattform), <] #](Daseinsvorsorge), T4 &
A=) (Digitale Daseinsvorsorge), 7 Al (Regulierungsrecht), ®°d=17HGewihr-
leistungsstaat)
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[Abstract]

The Direction of Protection of National Security by
Securing the Effectiveness of National Core Technology

Regulations

Song, In Ok
Dankook University, IT Legal Studies in Graduate School

Among the various technologies that regulate the prevention and
protection of technology leakage for national security purposes, National
Core Technology is a technology with high protection value and can pose
a threat to the foundation of the national economy. This is protected
through various systems based on the "Act on Prevention of Divulgence
and Protection of Industrial Technology”, which is expected to increase
gradually in the future. However, the leakage of National Core
Technologies continues, and the methods are gradually diversifying,
requiring efforts from the state, private organizations, and companies to
respond to them. However, it is difficult to say that the current
technology protection and management stipulated in the "Act on
Prevention of Divulgence and Protection of Industrial Technology” does
not induce active cooperation from institutions subject to the possession
and management of National Core Technology, and is effective in
technology protection and management.

In this paper, various obligations and systems for the protection and
management of National Core Technology based on the "Act on

Prevention of Divulgence and Protection of Industrial Technology” are
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intended to substantially and effectively prevent leakage and protect
technologies. And through this, I will propose a direction of protection to
ultimately move toward effective national security. First, items that are
judged to need the protection of the national vehicle are determined and
managed together with the National Core Technology. In addition, by
utilizing the registration system of institutions with National Core
Technology, the government will encourage institutions subject to the
ownership and management of National Core Technology to participate in
the event. Finally, the "Act on Prevention of Divulgence and Protection of
Industrial Technology” prepares support regulations for institutions
subject to the possession and management of National Core Technology
so that support and protection for technologies can be achieved together.
Through this, it is judged that the response to the prevention and
protection of technology leakage under the "Act on Prevention of
Divulgence and Protection of Industrial Technology” for the purpose of

national security can be made more effectively.

FHo{(Keywords) : 2k 7]1&9] FEWA 2 Koo #3 HE(Act on Prevention of
Divulgence and Protection of Industrial Technology), =7}81417]<4(National Core
Technology), =7}FR.(National Security), 71&2 FE%A 9 R 3Z(Prevention of
Divulgence and Protection of Technology), =734 7<% B2 thi7]#H(Institution
National Core Technology)
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for Examination in the European Patent Office (April 2009), part C, Chapter
IV, 11.9.2 - 11.9.3, referring to T231/97 "Emissionsarme Dispersionsfarben/
CLARIANT” (21 March 2000) and T 192/82, OJ 9/1984, 415 (22 March 1984). For
further case law references see Visser, supra note 33, at para 7.4 ("one-way street”
T A7 24 sy HEFY ddres AEste o MRy WMAE
a wel §lE A58 H #eka o] EA thE gigks Add 5 gl o4 Folgkd
Z1 B4 (inventive step)o] Z o] ®t}).

57) would-test; EAEA Ao A TS} 22 APHAS 2183t decision T 02/83,

56
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e WMAE 9 Aolojoptt sh=d|, FHA ﬁﬁﬂﬂg(ﬂmﬁ%ﬂﬂ%)

= T = i
o/dd Ao Este] Ao Uy R Ado] gloka Kk} s8) uf
Zb4 EUR v"]=re] CAFC Haas(1944)-Papesch(1963)-Dillon(1990) . =
oloj R = e T ArAdAdyAS A8-skar T

AEAM = ARA ] FAD7]ES could-test® Al A=l 2000 o
of o]=x} ARG AN A o] ZIsEe]l Ui &7] wiitel 58550l oyt H
& A "L, A3 AL o] 875 G838k 2009 HETA
HAol A would-testE A-&kA HATE HEHAAA L2 EUS A EAZ
S FF51 could-testE W& Al would-testE A|-E3FA =, |24 =
A3 HEE I 58S Bt HA 385 A HALS9 1 o]Fof o]
£ OS5 FAANAA HL vAASA(FAE2N) -G 271(3429) -9 2 r ™
FAA0N cl2HA = Asrbrel EAE AA-T FH Pfizer(2007)-

Takeda(2007)8] A Zel 471544 e A7 Hri60 Ar S5]7e] 53]

0J EPO 6/1984, 265, especially item 7 on page 270; inventive step is whether a

person skilled in the art would have considered the claimed method in the

expectation of some improvement or advantage in respect of the closest prior art

represented by (b) and (d).

2] EPO Technical Board of Appeal®] 19891 €] “Monsanto/MilkProduction”2] 42

ol A HFAFE ¢FFAS = WH 0 Z A N-terminal methionyl group?] &2

& F1E A s EES T8k Aelth ol st FHES A2 JuAde] gtk

= O]Tri 7 Eo}‘}iﬂ-,

59) S| ZHEEH LA AL A EAIF21-1-28  FR204F(F7)10096; A A

60) Takeda Chemical Industries, Ltd. v. Alphapharm Pty., Ltd., 492 F.3d 1350, 1357 (Fed.
Cir. 2007); e]eF7lEAEe] M2 A EEE 71X E48 B3] faix e oy
I 850 vt dEH APEATN FFEH (homolog), &= % H(analog), ©]73
(isomer)5S 7T AlES & 5 o]FolA 7 G50] -8 A& et ek

olF 7HA 3L Golstrtar Avpd Ao BE EEE §old Ao Hof vy wEelt

58
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Dillon(1990)=37 A = efurg 4 Ptizer(2007)=/d 5ol 3 (71t)7 1582

—Bol=EY v. &MARNY: vlwwP- ~4BNTIS (R v. AERY; ] a Y-
—ulgol=EA v, ZAAA A vl Z I Y-
S71Rol AR G- A B AR Y] 2

(AepAREEA=8 01 =54) v. (HeiAFEA=1 &1 =57)
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. =7 A EA dekabe
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A (the reasonable expectation of success) O & A4} t}H63) whapa] whok
[e]

o
5530l FEFAAI 9 AaBEe 4% 17 G 4TS

e YSAE el HY2 A {34 (summary judgment) 2 4 31o] %
TE 7]1ZF8HAl HAWE o]50] 1 7]E oo PEg vzl A g-ol=
AL A %al AFS X3EHA ©rhed) aejd oAl e EYlel
U B8 AxTE v AE AEd vt o]dEo] ojEe] 11 YFdLeE
KA Fa85) 1 whrSAZA = ASANe gy oe] 3]k Ao

62) Pfizer, Inc. v. Apotex, Inc., 480 F.3d 1348 (Fed. Cir. 2007).
63) AHE g, S-EvEr ARA Fd Al Aol gk e g Ve =Y ZaAdl
et A S WY 2016. 1. 21 A a1 2014814913 #HA S SA o2 A A4, 54,

41-9791 ejsta 9] =xbs ge A e drbedrles SevEtel B Aert
gltta #3828y 9] =2 CAFCZ} Pfizer(2007)9 4 g3k A 3ol ojg
el A 7o 71E 3 CAFCZF Pfizer(2007) 0] A58 dell o2 A Hsto] & 43 e

MANEE EEHE n,
T8 ATAPFeAe NFS ATAP P AAAE A FR Aol
e ATAPIE NEL AT Beg

64

=

o5

A7t AYFRLE BT F A HE

EahE 1S AU Ad(summary judgment) 24 PYE5ZLE Bt Aol Al A
HA2E AT = J3 FEH 79 THEE 7 TAZRA AYSE XA H
oAl = 1 vkl whukl =S 8k I v} Aol Al o] A HE T ouE 71A

=
2}

3

S o]

golsiths Aol tate] Fel4 ol FHEL A FARA AYFL vAA
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Eri

Sy al

stk whebA] 924 AT s Fe Bt A5 das
-

5 ekt 5
Ao w FiEs AUy EEo] 43¢ §olairta 143 4 = 571 (prima
facie evidence of obviousness)Z A &3FPA =S AGstsE 7Y B FIHoR
ooty o] XA S Adate 7|E2 ofHth ot Zx v CAFCS o obd o] Xk
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65) CAFCE A9Z 288 Fashs A7t §e4 4347542 9F5n 14 oA
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YFRa o]AE WA oT At 23 FPAATL Aol YFAYS Fad
tha Wk A A FeRAACI AR uig B)elA 919 e dzu e
PojES AEHPEUNCEL2 26 (T7) H1005 55 FUTHARTEL), 9
Aol AAAE WA 531 o] FAFA SolduAel e AU AY(AF
B9; 29 AFAN)S PRl 9 AN RS AYS Pt 55 el
AU gl dES At 4w U0 v TS sy
AEA T wdth 2UAE 9 7 fanso] FolEatA) gk 4w I 24
o] g RE AAF EAE WIAFAGE AL WS T DS el
Avhn otk B AALAE £25H4H 94 55Ho] 9 FRaE FHA
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66) Merck, 874 F.2d at 809; In re Dow Chem. Co., 837 F.2d 469, 473 (Fed. Cir. 1983).

67) Leo Pharm. Prods., Ltd. v. Rea, 726 F.3d 1346, 1357 (Fed. Cir. 2013).
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71) In re Shetty, 566 F.2d 81, 85, 195 USPQ 753, 755-56 (CCPA 1977); In re Albrecht,
514 F.2d 1385, 1388, 185 USPQ 590, 593 (CCPA 1975); In re Murch, 59 C.C.P.A.
1277, 464 F.2d 1051, 1054, 175 U.S.P.Q. (BNA) 89, 91 (CCPA 1972); In re Hoch,
57 C.CP.A. 1292, 428 F.2d 1341, 1343, 166 U.S.P.Q. (BNA) 406, 409 (CCPA 1970).
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Pfizer(2007)+= CAFC7} 71797 E+H| aal A& oS
A A7Hs s SH3 HeElE Aol EEol B v H S
Atk A FAQ Pfizer(2007) A4 [ wAJo] qickar F a7}t
E3 & A(amoldipine)+B(besylate) 2] ZE2Zdd o]= 418
A A(amoldipine)+M(maleate) (A1 8 7] =2 A Pfizere] 9095317} A%
AR T BEF2A 19829 Hx2 EY¥e 57 #8845
7] wjoll Aol s/d o] Atk STk Agte] ATk o] & NEetr] ffal
*1 Pfizere] 7]EAb=0] o]& 7|2=d= A9 7 74
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o}, 2@ BEFEoA Q83 CAFCY #HAEL AlFEoAAFE A4 71A BF
ole] glo] FAAFTIINIES A&t Ak AR F.

73) CAFCE A 3)7]&0] 4- &/‘ﬂ"ﬂﬁ F7telH HAdels AAT 4 Jdrhe S 72
o+ 3, 4-SA2=HE F718HH 3-SH 2 E F71sE A9 vpartA 2 &£
Aslsles a5 B3 o it AToR T3 4-2H2HE AR
7Fete = 7189 E gt Bttt In re Dillon, 919 F.2d 688, 692 (Fed. Cir.
1990)(en banc).
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2 Meo] Eo] =E5H 1 Bal&Ert 555 nlste] 10w
ol Ao AldE77E FAjGE = S ELS oy
AshE AAToRA FPHoE Aol 7Hss Bdo] oAtk 1y
E WA EslEdo] APEdHTt 73 3 M‘i‘i%tﬂ, HAA R &
4o 8% pH 6.6914 4.6 mg/migldl vlate] A 3E2-2 pH 4.8
45 mg/mlE 7Hth A= 1.0 mg/mle] §3lEH dEst Fo
2 Eoh 9arh 1987 =re] 1986 9ol ¢4 AE
5 S o Ay $d BAS AHA A 30353 =
FBALE AR HEAaES A7 Aol dukA| ks AL S
17} 2337 7R Ago] §lojA Faetal Faselnh
3035319 AHTAIgS ABEA AAE AR s BT
(AfFrgag)ela, F7A28e FANFo|AY AMS-dstans U
e Akl 9] A+BY &S AR st FIHs A =EAH T
(A45Fdrg)olar, A3 FAZA A E== FAS L'y
k= 23594 9] A+B9] & SAAIY dEAe 23 BARA BAAHT
utg)o|t}75) #2413 7] (Berge) = E5F 53719 ol
YA 1 Foll= BAAZ o E)e 3 HE o] A wt It
B It 2 AL EA @1 A 43709 B4 F gl o]0
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75) Pfizer, Inc. v. Apotex, Inc., 488 F.3d 1377 (Fed. Cir. 2007); 91 3035312 A #1233}
ATA3LES EEYHORE By OP‘/]‘ﬂ frdygo R Bk A A7 EH =
9 £ A J4=-9d3hHE FEALR y_o]. kS A= Aow Ery ol:
FokarS A A|45-3 9] xlalnioi Holol & Aot} ) ¢ §EE =83
SYALR EobE o= A4 ] SRyl 3 LHZLELTL Holof & Aolr}, [zt
A E et Az F

76) Pfizer, Inc. v. Apotex, Inc., 488 F.3d 1377 (Fed. Cir. 2007); Al A}¥ko] 9] =
(Berge)7} vl2 Ay EH(A+M)o] 7= HAEA < 312 ﬂ% 43‘7113}‘?4_’\1 1 H7
E49 Y2Eq BAIEAXE U E)E A7 A& <&t e o] golsirt
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77) Merck, 874 F.2d at 809; In re Dow Chem. Co., 837 F.2d 469, 473 (Fed. Cir. 1988).
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F3 A= @A), In re Swentzel, 219 F.2d 216, 219, 42 C.C.P.A. 757, 1955 Dec.
Comm'r Pat. 69 (C.CP.A. 1955) (&=o| #3338t 7P & v dxE dds A
A Ao E3}slr}); In re Swain, 156 F.2d 246, 247-48, 33 C.C.P.A. 1266,
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C}l. Leo Pharm. Prods., Ltd. v. Rea, 726 F.3d 1346 (Fed.
Cir. 2013).
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o 22 Al EE <l Pfizer(2007) 9 %%%7‘3’0] ARG s B P e i
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80) F A= 2 H AWM In re Peterson, 315 F.3d 1325, 1330 (Fed. Cir. 2003)(o]®] F7)€
Aol HAE A e WoellA Folo] HAoluE AAste 3 4§ 8ol Aol
In In re Aller, 220 F.2d 454, 456, 42 C.C.P.A. 824, 1955 Dec. Comm'r Pat. 136
(C.C.P.A. 1955)]1 In re Boesch, 617 F.2d 272, 276 (C.C.P.A. 1980).

81) Merck, 874 F.2d at 808.
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86) YukA Ao B3 CAFC® #d); In re Cyclobenzaprine Hydrochloride Extended-
Release Capsule Patent Litigation, 676 F.3d 1063, 1073 (Fed. Cir. 2012).

87) Leo Pharm. Prods., Ltd. v. Rea, 726 F.3d 1346 (Fed. Cir. 2013).

88) Cyclobenzaprine, 676 F.3d at 1075-76 (AFA4] HAL golslttn 225 7] A7kA|
= ARH SH g3 A s w=Al & F e+ §lr); Stratoflex, Inc. v. Aeroquip
Corp., 713 F.2d 1530 (Fed. Cir. 1983).
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of. Novo Nordisk A/S v. Caraco Pharm. Labs., Ltd., 719
F.3d 1346, 13b4 (Fed. Cir. 2013).

89) AT FTHE ArAgATEe] 5HH F7 o]t} Ortho-McNeil Pharm., Inc. v. Mylan
Labs., Inc., 520 F.3d 1358, 1365 (Fed. Cir. 2008).

90) Crocs, Inc. v. Int’l Trade Comm’n, 598 F.3d 1294, 1310 (Fed. Cir. 2010).

91) 43 F¥+= In re Soni, 54 F.3d 746, 751 (Fed. Cir. 1995).

92) 9 =59 d AR AW 2 &3} In re Soni, 54 F.3d 746, 751 (Fed. Cir. 1995).

93) LeoPharmol| 4 & Rl ih2]2 AP &4d D+So} EQUutg el D+S+PE vl ek Z o=
Al ole M 2 S AYELY 535 vug W g E o

94) FDA%¢1S a2 A% 59 31}t ®tk Knoll Pharm. Co. v. Teva Pharms. USA,
Inc.., 367 F.3d 1381, 1385 (Fed. Cir. 2004).

95) AP7|=a FAE B o] AHA Zolo] Ak A2 U4 EAE A3 A=
Z77F ©1t}. Ecolochem, Inc. v. S. Cal. Edison Co., 227 F.3d 1361, 1376-77 (Fed.
Cir. 2000).
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Cir. 2015).
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[Abstract]

The Study on the Non-obviousness Test for the
Pharmaceutical inventions

- the expectation of success test -

Prof. Dr. jur. Im Ho
(Hongik University)

In pharmaceutical patents, there are 4 kinds of inventions which are
classified by their compositions and structures. The first kind is the
combination of several different materials, the second kind is the
analogue or homologue materials, the third kind is isomers, and the forth
one 1s the invention for restricted the specific treating amounts or the
method of treating. CAFC, after following the long-lasting Dillons’
Presumption—test, recently in Pfizer v. Apotex it established the
Expectation of Success—test in Pfizer in 2007 and has been practicing the
upper test for all kinds of pharmaceutical patents, and Japan Intellectual
Property High Court and Korean Patent Court would follow the CAFC’
upper test and its practices. The Supreme Court of Korea, however,
would held to the old Dillon’s Presumption—test and still apply to the
cases for the non—obviousness of pharmaceutical patents. Moreover it
recently announced the adoption of 3party—test for the Surfactants
case(2018), however, it actually applied the old Dillons’ Presumption—test.

In this essay I argue that the Supreme Court of Korea misunderstood the
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patentability of the pharmaceutical inventions and thus misapplied the

mechanical non-obvious test to the pharmaceutical ones.

ZFH|0](Keywords) : 2] 2 (pharmaceutical invention), Ml2FS&{(pharmaceutical patent),
1|2} A (non-obviouness), 531244 (patentability), 53] (Patent Law), CAFC, ¥*
A 2 QA a5 A 24 (Japan Intellectual Property High Court), 53] 9 (Korea Patent
High Court), ™ (Supreme Court of Korea), Dillon®] F%d(Dillons” Presumption-
test), Pfizer, A4&7|t7F54 (Expectaion of Success), A& A)(Surfactants)
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(1) g=2e| mZLHo|2{A™ (Coronavirus Act 2020)

Ao A= 20209 3€¥ 259 I Euprto] 2] 2~ % (Coronavirus Act 2020)
< AASIATE o] HES 2 Algke] ghAHolm | ko] A el wet 67)
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29) ofoll #atod= 2020. 10. 05 A& 7IAF TAbE =3 gk & 3 N B s
HIEQlo] 27, (https://www.seoul.co.kr/news/newsView.php?id=20201005500196
&wlog_tag3= naver #ZWE 2022. 02. 15.) =,

ool #atoj= 2020. 11. 16 YTNF 2= 7]AF Fojof, Ml 3] A .53 &5
vs "RHEuE 287 (https:/www.ytn.co.kr/_In/0101_202011161213298548 % &+
2022. 02. 15.) F=x.

30

=

3) 22 AL, =] IRUnteldAtaT i WE B AN, =9y T8
A A40%, 2020513, 4%, 4 A7 F7H3 A8



(B 7) g=9o| FZLIHI0o|2{ A (Coronavirus Act 2020) (A
=& = = &t (WIE=1
IES FZ o] 2ol ik Ao T48-49% TR BT
(Interpretation) (Protection of public health)
g5 ALt 7 55 gt S gk fs
M2-5%& | (Emergency registration of | HM50% (Power to suspend port
health professionals) operations)
ALE B2 A} AA] 52 #H 7he A Sl Abst #dd
= =4 o = & 3
He-7Z= | (T¢ stration of | H|51% L .
6 ( em;;oorj;)[/ ;[Zii’r; oo 15 (Powers relating to potentially
infectious persons)
N5 AR AL B F AsY AAE A
H|8-9= ( Eme;ﬂenc 1{; Junteers) M52% | (Powers relating to events,
gency gatherings and premises)
AN AZF @ RA] =g Wl s A v e B ene
o0 X ot o T
7% AFE-
M10Z | (Mental health and mental |M|63-57% 1€ . 8 )
capacity) (Courts and tribunals: use of
pAcIty’ video and audio technology)
B4 Avle A AA st pay A
AA el Eer
H11-13= (Health service H|58z= , , .
indemnification) (Powers in relation to bodies)
MA A7), FNERE AL Ha L
NHS 2 a3 g9} 29 e (%’ﬂ%‘?;)' S
A
M14-17Z= (NHS and local authority care| M|59-70Z )
and suppord (Postponement of elections,
P referendums, recall petitions
and canvass)
ARG - AR 5] 5 E 718} 44 QAL
X18-212 | (Registration of deaths and | HMT1Z& (Other administrative
still-births etc) requirements)
P TURET
H22-23% e H72-74% (National Insurance

(Investigatory powers)

Contributions)
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A& 2 DNA T2y Akl disk AA A
H24z= (Fingerprints and DNA 75 (Financial assistance for
profiles) industry)
Jp— HMRC(HM Revenue &
& Rl
HM|25-29% (Food sty X762 Customs) 715
UppLy (HMRC finctions)
23 25A FA 5 A
H|30-32% - DS WE (Up-rating of working tax
(Inquests) .
credit etc)
TN A=t ~aEdE Ao A 3o
HM33-35% | I , o H78%= I , o<l ,
(Disclosure: Wales /" Scotland) (Local authority meetings)

o1 zrokA o] =F
| WA AFEYE | nETE DY
HMI36Z= S H[79-80= (Business improvement
- (Vaccinations: Scotland) - P

districts)
g, &Y 5 AFA HAZEEHY BE
HM37-38Z | (Schools, childcare providers| 812 (Residential tenancies:
eto) protection from eviction)

d4d EFEHEHY BT
] el

HM|39-442 H|82-83Z |(Business tenancies: protection
(Statutory sick pay) .
from foriture etc)

o G w3l e F3
M|45-477% (Pensions) HMI8AZ= | (General Synod of the Church
enstons of England)

sztolel el we gre od o) FYI FAE e
T Atk o W A0 o= ?il slsli= -4 23 (Schedule) ZﬂZOg
| =Aste] el #ﬂﬂ =98 %xﬂf‘% T 9lom, ¥ A1z}
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& TFAsteE 4 23 (Schedule) A|22532)0) LA SEAL T} IR pn}o]
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A=l gk %?&Xﬂf&, A= &3 59 24E AT T do= PAIskar Ak

g FE523 ARz whet ke oelgh Z2A| o HiA}
§]%X1$*(Depaﬁment of Health and Social Care)?] #Hi olg HIx}
(Chief Medical Officer) %% *}¥(Deputy Chief Medical Officer)©] =57
oAl Aed A 2AS ok st o]y X dEAt A AW
o7 FAEojoF gt
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(2) =2 Ha| HMigh L4

e sl i3 7] el v FAA Frkel stz LeiA g
A R e
or, o8 Fu] A% FUE 2HEo] AU

20209 393 119 ;2L Sake] 71g Azshd A7l 47 ARt
G F e BAE agsiglon, FA Aol o 34 AP el

@ o] IS AZFRAT ARE e AT G S el el
T BAEE W, oo wet w3l Rof FFEoR oujsts Aol T
Atk ol BALAW Aol r}30)
32) A EdE HE I §A3 RS 2 e B 23 A25E 5 #4709
ZEo R FAHY gon, F& FA U, Uy 5ol #sle /‘Uﬂfﬁ TAE
i gtk
33) FET H2 2020d 399 13 B4 Aol 2] F43 bl g L EE o]
3 AEA el tha] itk GIAE0] ol E &3 HENeY, vitd o)
o M E FAA HES BYgort 20208 1199 23t B3 24 ]E ole st
Eka) nigo] FolHa, £2%5S AV she 59 WA dS7A AlmFH A Holuh
ol Foluth ©r)zke] A A2 a2 AleZE S48 F ols Fe R g
A A G Z2Y gge] ZrstEdA] v aiE oo ddske 9 47k
A2 thrhgr) wiEolgta B £ gt} o]o] #ato] = https/www.itv.com/news/

2020-11-13/church-leaders-launch-legal-action-over—-public-worship-ban (& &
it 2022.02.25.) F=x.

TEgh Bl 717 ot vIthA oufel] s thaee] A R AEEe] AR FIt
YA Ao gk Ealo] 4Ee] wA vEhY Y Hx 1tk 5 glok oldl 3t
+ Andrew Village & Leslie J. Francis, Covid-19 & Church-21. The Church of
England in the 2021 Lockdown: Clergy and Churches(https://www.yorks;j.
ac.uk/media/content-assets/document-directory/documents/CoE-Covid-19 —
Church-21-Churches-and-Clergy-report.pdf # FW& 2022.02.25.) FZ.
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34) https://www.hse.gov.uk/coronavirus/roadmap-further-guidance.htm (&%
2022. 02. 20.).

35) Gl A eujAEo] SMFo R A FA E W B(Plan B)IZRAE A9 o1, 2022
d 19 208 Z3 BolA 2o} 3ld Z AR A G Walsl ) o]l #stel=
g, FouaE A e Z2u19 WA A A TA, 53] YHFAA
olre} =4 A1925%, 2022.2.14., 2% F=.

36) https://www.gov.uk/guidance/covid-19-coronavirus-restrictions-what-you-
can—-and-c annot-do (&% 2022.02.20.).

37) https://www.gov.uk/guidance/working-safely-during—covid-19 (& & "+
2022.02.25.).
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38) of|ull ol Ae ALE A A Fr)E o)A AlQle] Aelolga
AR = 2 Xzt B Al HE A et AN EES
3tk eo]o] 3t https://www.gov. uk/guldance/cowd 19-guidance—for-
the-safe-use-of—places-of- worship (HZWE 2022.02.20.) F=.

39) https://www.gov.uk/guidance/covid-19-guidance-for-the-safe-use-of -places-
of-wor ship (HZF5& 2022. 02. 20.).

40) https://www.theguardian.com/world/2021/dec/25/dont—-close-churches—over-
covid-ur ges—archbishop-of-westminster (&% 2022. 02. 20.).
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w3 o) g4 Boen) 5o
24 23 SAE Fdol A WA

rnEAs WIES YUAES T APOE PAHUYE e 23
Eas AR Gl UFe » 52 34

E] A (Nicola Sturgeon)©]| 3]
NS MHZ FASYGE Ho|tha) o]
A58 7FE s v)aslEA] WA

a8

Aol A A2 A7 Al 7HA K 3, 2y ee A =
of A/dol JdAdY stretE =7k A2 58d 5 gtk A, =4
w3 S Sfshs Aol A, A, ool ek Txe] FAlF o] A tt.43)

53] oo del= &%) A Aol I FolM= 23T

= dgfel o) Huve= Al del=A dufel Aot +HAAR

FECHR) 9 19984 Qleiol &) HEs= Qdo=ZA 9] oufje] AglE
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o] °ﬂ #3te] N (Lord Baird SAH)S w3 B2 7Z23t= AL 938
olm, B 717k B9k F% 13| oulE WHsEE A FH A Pk
2 Fad AdS 23 ARE A er Hardvtan ddd

4D w3ol Y AmEAs PR BATAL mRbulole Aol nte (2nEA=
1817k ohvD) 5% 2131k ol Akl whek sE A Aol ofal ol A
a1 B BAFAL A 2F Fol 2IEAS

ot

42) © 3% AFEWNS AHo] A &o] "TA 7] AESE o o3 AW Fzu uka)”
o]lF ~FEA=AA wIE wHHE A WA A=A T (https://
news.sky.com/story/scottish-church-lockdown-worship-ban—-unlawful-
court-rules-12255414 #F & 2022. 02. 20.).
https://brodies.com/insights/public-law-and-regulation/court-of-session-
finds-lockdo wn-closure-of-churches—to-be-unlawful/ (&% 2022. 02. 20.).
https://www.scotcourts.gov.uk/docs/default-source/cos—general-docs/pdf-
docs—for-opinions/2021csoh032.pdf?sfvrsn=0 (& &5 2022. 02. 20.).
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(1) o|=9 3EE7dH(Public Health Service Act)

n=re] A2y geS 9% 7P Task AW WHES RN
(Public Health Service Act)olth. m|=9] ofe] F(JI)ellA Mol BAHES F
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A 2 ZARPart G Quarantine and Inspection)] W-g&o]t}.
A264%+= A SAE A8l 28 Aol sEolv EF9 #H7,

Ao Az, a8 el Ths ke tAskal glon, A2653ks Abe
U 5% olFol g BAE, AT HY9Ax T HAXE FA5A
ok el Al2702= Ferle] @l W SAS s

T3 2 A7 S AEA 2020 ERE g5 H o] w71R| A}
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(E 8) n|=e] Z=EZH(Public Health Service Act) HA|

= & =
201~ A1d PA L a2 ¥re] FA4H(ADMINISTRATION AND
2391-3%= MISCELLANEOUS PROVISIONS)

45) F++ Z 24U -5 7 Ao+ H (Coronavirus Economic Stabilization Act of 2020) 5 ©]
ARG o] 83 Qo) ol I2L $7] S5S 913 2 Al B3 HE R
2 32U e 2] 93 JFeA e AP #-e] gl

46) ololl T3tod= o)Al - Fadn] v AWA K] 2 19 WAl F e By HAA
s B4 2 AALY, = o AT A2l Al13(2021.04), 215-263(2250] 81) %

Hzx.
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XK ~
Sl | Azl e 2 915 GENERAL POWERS AND DUTIES)
H|281~ S
200D A3d FYAT7)FHNATIONAL RESEARCH INSTITUTES)
H290aa~ | A3-AE FEFEAHNRAH(SUBSTANCE ABUSE AND
29011 MENTAL HEALTH SERVICES ADMINISTRATION)
X291~ Alad ot jsAdel 19 8 A sHCONSTRUCTION AND
2910-17 MODERNIZATION OF HOSPITALS AND OTHER
- MEDICAL FACILITIES)
X1|292N A ole 4| [¢)
2950 A58 g8 A9 WS(HEALTH PROFESSIONS EDUCATION)
I1|296~ s S o]l# =18
2084 A6H 73 98 7 (NURSING WORKFORCE DEVELOPMENT)
X299~ A7H B2 AT A(AGENCY FOR HEALTHCARE RESEARCH
299¢c-7%= AND QUALITY)
Mg~ | 18E LTI A s AR sE1E AR (POPULATION
2003-8% RESEARCH AND VOLUNTARY FAMILY PLANNING
- PROGRAMS)
x 21~
“330000:4]2,]( A8-Ad 2 4(ADOLESCENT PREGNANCIES)
H300b~ A9 FHAS, D9 A B fobkE A T (GENETIC
006227 DISEASES, HEMOPHILIA PROGRAMS, AND SUDDEN
- INFANT DEATH SYNDROME)
s ~
e | 104 =29} A15(TRAUMA CARE)
M300e~ | A11d A7 B2 =ZAHEALTH MAINTENANCE
300e-17= ORGANIZATIONS)
H300f~ | Al12"E FF &4 SHA(SAFETY OF PUBLIC WATER
300j-27= SYSTEMS)
HI300k~ A3 ek R A Ak AWEAPREVENTIVE HEALTH
00n-5% MEASURES WITH RESPECT TO BREAST AND
- CERVICAL CANCERS)
H|3000~

300t-14=

A144 B A AIEHEALTH RESOURCES DEVELOPMENT)




H300u~ | A5 ®A FR 2 FRHEALTH INFORMATION AND
300u-16= HEALTH PROMOTION)
A6 Aol sATe] 84 A HES g ed A%
H|300v~ 9193 (PRESIDENT'S COMMISSION FOR THE STUDY
300v-3= OF ETHICAL PROBLEMS IN MEDICINE AND
BIOMEDICAL AND BEHAVIOR RESEARCH)
;lgfo]w]; A174 AR 22 (BLOCK GRANTS)
300z~ | A8 A 7MY Al A (ADOLESCENT FAMILY LIFE
300z-10= DEMONSTRATION PROJECTS)
2'()3’0080:6‘3;; 1197 oMKV ACCINES)
A204 EA F/AQG 224 g &A 21y
H|300bb-1~ 2 7(REQUIREMENTS FOR CERTAIN GROUP HEALTH
300bb-8= PLANS FOR CERTAIN STATE AND LOCAL
EMPLOYEES)
Xi300cc~ | A21d +4d W A¥F ATFRESEARCH WITH RESPECT TO
300cc-51= ACQUIRED IMMUNE DEFICIENCY SYNDROME)
H300dd~ A224d $HA4 W dYT 27 AMu]2~(HEALTH SERVICES
200dd-01% WITH RESPECT TO ACQUIRED IMMUNE
DEFICIENCY SYNDROME)
X300ee~ | A23H T W AWF <Y PREVENTION OF ACQUIRED
300ee-34= IMMUNE DEFICIENCY SYNDROME)
X300ff~ | #2444 JAA W AFF vpoly 2~ B AMu|2 ALY(HIV HEALTH
300ff-140= CARE SERVICES PROGRAM)
X300gg~ | A254 5ry ®BA He I QA (REQUIREMENTS
3008g-139= RELATING TO HEALTH INSURANCE COVERAGE)
H300hh~ A26d TSR NF3EE 98 /AR diH](NATIONAL
S00NN-33% ALL-HAZARDS PREPAREDNESS FOR PUBLIC
HEALTH EMERGENCIES)
;gzlolog 2748 9 FAEE(LIFESPAN RESPITE CARE)
HM300jj~ | A28 B AR 7]s 2 FH(HEALTH INFORMATION
300jj-52% TECHNOLOGY AND QUALITY)
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A29d A7 5, B4 2 F2(DATA COLLECTION, ANALYSIS,
AND QUALITY)
300~ | #3048 FAZTSA Bz 2 YU(COMMUNITY LIVING

H|300kkZ=

30011-9%= ASSISTANCE SERVICES AND SUPPORTS)
HI300mm~ | #3138 AAFINE 1A% A9 ZZI2H(WORLD TRADE
300mm-61= CENTER HEALTH PROGRAM)

[€) i=] .%:_ ZS-]l R
% BEe] ool gt Al 2HS wiky g
BAE A H ADEINE
a2 dcke] olsf AlskE AL 3l

M D 2

(2) o|l=29| Hz| Mgt 24

FRUYZF FAEEA v M E vpaa g3 g AL A AR T
7h - ARE AT 69 B AR Fr7E ARvbtol# mR R AiRS

Hoshy] 98] dastrhal AxEa glow, gU7F 2 HA ke At
T Yot E Pkl JUrh4n)

vl A ae] - o (CDC: Centers for Deisease and Prevention)<]
A Fle] w2 COVID-19 #HAAke mpx ko 2 a3 S5 e dap(vpA vt &
A AHS GAE 042 ) EFE 10 B¢ o2 AFE FRoA el 2 gt
= 23 s ZE8 ok 51, COVID-199 749 Aty wix|eto g 13 4
3 H4 5 Fol] HALE Wolok gt Y #A S WY COVID-19

ohe Atgreat Aestolof gtk AEd AHgES 54

AT = ol veal b’ Ae ke S48 ARgslof dthas
n= Well A A=k ALs] A AelFr] 2A7F Au SEs 2] 9fe
A =AM Aol de] AAHAA ) Egke] gl AL o2l

47) https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting -sick/prevention.
html (] F% 2022. 02. 22.).

48) https://www.cdc.gov/coronavirus/2019-ncov/your-health/quarantine-isolation.
html (FFH-E 2022. 02. 22.).

49) o]d #3}e] = Charles Courtemanche, Joseph Garuccio, Anh Le, Joshua Pinkston,
and Aaron Yelowitz, Strong Social Distancing Measures In The United States Reduced
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2020 Z2U7F 2440 Ao s Rdstd FAlol] ol A
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The COVID-19 Growth Rate, HEALTH AFFAIRS VOL.39, NO.7 (https:/ww
w.healthaffairs. org/doi/10.1377/hlthaff.2020.00608 3 &+ 2022. 02. 22.) =,

https://edition.cnn.com/2021/03/19/health/cdc-physical-distancing/index.html (]

W 2022, 02. 22).

https://www.aarp.org/politics—society/government-elections/info-2020/

coronavirus—st ate-restrictions.html (&% 2022. 02. 22.).

52) oo #Ee]E  https)//www.nytimes.com/2020/07/08/us/coronavirus—churches—
outbreaks.html (&L 2022. 02. 22.) F=x

53) ZZU St 270 aslEo] A WA E gk Ao A=A o)A LUt vt

#3}o] = https://www.latimes.com/california/story/2020-11-08/1a—pastor-mocks—

covid-19-rules-church-members-ill (#FHE 2022. 02. 22.) FZx.
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I 9B FugEe gajas AARE AAEtE REES Byl oA
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[Zusammenfassung]

Uberpriifung der VerfassungsmiBigkeit des

Gottesdienstverbots in Kirchen

Young-Soo Chang
(Professor, Korea University Law School)

Da aufgrund der Corona-Pandemie strenge Quarantdanemafinahmen
ergriffen werden, gibt es viele Fille, in denen ibermaBige
Grundrechtsverletzungen ein Problem waren. Unter ihnen sind die
Blockade der Kirche und das vollstandige Verbot des Gottesdienstes in
Kirchen Gegenstand sehr scharfer Debatten im In- und Ausland
geworden. Einerseits gab es grofe Bedenken wegen der Verbreitung von
Infektionskrankheiten durch die Kirche in einer Situation, in der die
Gefahr einer Ausbreitung von Corona groffl war, und andererseits
Bedenken wegen der Verletzung wesentlicher Inhalte der Religionsfreiheit
auch sehr ernst erzogen.

In diesem Zusammenhang wurden Kirchenblockaden in England, den
Vereinigten Staaten und Deutschland eingefiihrt. Aber in Korea koénnen
die Blockade von Kirchen und das Gottesdienstverbots in Kirchen als
ernsteres Problem angesehen werden. Es ist auch ein Problem, mit einem
starken Eindruck von der Ausbreitung von Corona aus der
Shincheonji-Kirche, alle religiose Einrichtungen negativ zu sehen und
tibermalig einzuschranken.

Zudem wurde die Rechtswidrigkeit von Kirchenblockaden in England
und den Vereinigten Staaten durch Gerichtsurteile anerkannt. Im Falle

Deutschlands wurde die Legitimitat der Kirchenblockade anerkannt, aber
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die Voraussetzungen waren sehr streng, und im Gegensatz zu Korea
handelte es sich nicht um eine diskriminierende Beschriankung. Verglichen
mit diesen Lindern ist es schwierig, die Rationalitit der koreanischen
Standards der Kirchenblockade und der Beschriankungen fiir den
personlichen Gottesdienst zu erkennen.

In diesem Beitrag ist die gesetzliche Grundlage fir das
Gottesdienstverbots in Kirchen nach Maligabe der sozialen Distanzierung
nicht ausreichend, und der Inhalt verstoBt gegen das Verhidltnismi—
Bigkeitsprinzip und verstofit gegen wesentliche Inhalte der Religionsfreiheit,
wie sowie das Recht auf Gleichheit aufgrund verfassungswidrige

Diskriminierung.

ZFH of(Keywords) : 73] 2] -2 (Kirchenblockade), (al3]olA2]) thdduel FX
(Gottesdienstverbots in Kirchen), A8]% A2]F71(Soziale Distanzierung), &u.2] A
(Religionsfreiheit), ¥8%5#(das Recht auf Gleichheit)
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